and that  its testimony clearly shows  that the factors  considered by
management were  that  an employee suffered physical injury,   and  it was
pure chance  that  the altercation happened where a supervisor was  in a
position  to prevent  further  injury,   and that it was just as  likely had
Ms.   Yoder  gone  to work without requesting to speak to Mr.  Douglas  Held,
the altercation would have happened near moving machinery with  a likelihood
of greater injury.

Respondent  maintains  that the use of threatening and abusive  conduct
by one employee  on another  employee resulting in physical injuries  is a
serious matter in the workplace,   and that in and of itself,   such conduct
is  considered grounds   for discharge pursuant  to Rule 4 of the mine rules
of  conduct,   and Mr.   Dickey  is not  the only  employee of  the mine who  has
been  terminated  for  threatening and abusive conduct   (Tr.   337).     In  further
support  of  its  argument,   respondent  cites the testimony of superintendent
Walter  Cook that  the  factors used  to judge whether conduct  is  considered
threatening and abusive are  "the voice tone and flexion,  mannerisms with
hands,   arm gesture,   the underlying dispute and the actual words  used"
(Tr.   455-456).     Respondent also  cites   the testimony of UMWA District  4
Safety   Inspector Rabbitt,  who indicated that if Mr.  Dickey assaulted
Ms.   Yoder,   the  respondent had just  cause to fire him  (Tr.   298).

In response to Mr.  Dickey's arguments  that he was treated dispro-
portionately to  the offense,   respondent points out  that although the
union contract  allows  an employee  to argue  that he was  treated differently
than others  similarly situated,   the complainant did not  raise  this  defense
during the arbitration.     Regarding   the two  incidents were Mr.   Dickey
claims   that  foremen struck wage employees and were not disciplined,
respondent  answers   that he  failed  to  establish that anyone in mine management
was  aware of the incidents.     Although Mr.  Dickey claimed  that Walter Cook
told Mr.   Reiser and Mr.   Borgani  to  apologize after an altercation   (Tr,   113),
respondent points out  that Mr.   Cook had no  recollection of  the  incident
(Tr.   394),   and assumed that because of the physical disparity between the
two men he would have heard of any altercation   (Tr.   451).     Further,
respondent points to the fact that Mr.  Borgani is still employed at  the mine,
"obviously is  a friend" of Mr.  Dickey's,  but  that Mr.   Dickey never subpoenaed
him to   testify at  the hearing  (Tr.   243,   246).

Regarding an alleged incident between David Rowe and Denzell Desmond
as   testified to by Mr.   Dickey   (Tr.   114),  respondent points out   that Mr.   Cook
was  not  aware of the incident and that Mr.   Rowe testified that  he  told
no  one in management of  the incident and had heard  "locker  room gossip"
that Mr.   Cook would have fired both him and Mr.   Desmond if  the  incident
had  escalated   (Tr.   491,   493).    With  regard  to Mr.  Dickey's  attempts   to
equate an assault on a fellow employee with absenteeism,   forging doctor's
slips,   and sleeping on the job,   respondent argues  that  common sense
dictates   that an incident  involving a physical injury to an employee
would be  treated differently than one involving only economic injury.
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